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Executive Summary

American law has long treated the protection of health as an important legal norm, a public
good that the law seeks to protect. This norm, expressed by the common law maxim, salus
populi suprema lex, is evident in a wide range of constitutional, statutory, and common law
cases.
Judges who have a fuller understanding of the social determinants of health (SDOH), and how
they help to establish the risks faced by individual litigants as well as the health of different
populations, are better equipped to respect and uphold the public health norm. They also can
make more informed decisions relating to the myriad legal issues–including evidentiary rulings,
statutory interpretations and constitutional determinations–that implicate the SDOH.
COVID-19 has highlighted the importance of the SDOH to the administration of justice.
Once the pandemic struck the U.S., courts were charged not only with rendering justice safely
during a pandemic, but also with deciding a rapidly escalating number of cases contesting state
public health emergency powers. Courts have also had to rule upon thousands of compassionate
release claims by prisoners and civil detainees, as well as challenges to the risks of contagion
created by the conditions of confinement. In all of these cases, and many more, a richer
understanding of the SDOH, and how they intersect with the law, can help judges reach
legally sound decisions that do not undermine the public’s health.
As a result of the pandemic, cases that relate to many of the SDOH are especially likely to
proliferate in the months to come. The intersection between health and social conditions will be
central to post-pandemic evictions, occupational safety cases, negligence claims, and a wide
range of other disputes resulting from the pandemic. In such cases, knowledge about the SDOH
will be important to ensuring a just outcome in accordance with established legal authority. An
understanding of the SDOH will also help judges assess the relevance and credibility of litigants’
evidentiary claims. In other words, understanding the SDOH can help judges advance justice.
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Salus Populi Suprema Lex
The protection and preservation of public health has continually played a central role in
American jurisprudence. This is especially evident in constitutional law. The U.S. Supreme
Court has long identified public health protection as a core component of the states’ police
power. For example, in 1824, in Gibbons v. Ogden, Chief Justice Marshall pointed to
“quarantine laws [and] health laws of every description” as examples of laws that fell within the
police power, the authority that the states reserved to themselves when they joined the
Constitution.1 Initially, the police power jurisprudence applied primarily in cases concerning the
boundaries between state and federal authority. After the Civil War, the Supreme Court utilized
it to determine whether state laws violated the Fourteenth Amendment.2 To oversimplify, the
Court held that laws that sought to protect the public’s health fell within the police power and
hence did not violate the Fourteenth Amendment. Even as the Court in the late nineteenth and
early twentieth centuries began to review state action more vigorously under the Fourteenth
Amendment,3 the question of whether a state law related to public health remained crucial to
determining its constitutionality.
Public health’s centrality to constitutional jurisprudence was exemplified in the 1905 case,
Jacobson v. Massachusetts.4 Jacobson concerned a challenge to a Cambridge, Massachusetts
regulation requiring that all residents be vaccinated against smallpox. In upholding the law, the
Supreme Court declared that “Upon the principle of self-defense, of paramount necessity, a
community has the right to protect itself against an epidemic of disease which threatens the
safety of its members.”5 That did not mean that courts had no role to play. Rather, in his opinion
for the Court, Justice Harlan made clear that courts were charged with determining whether the
law in question had a “real or substantial relation” to the protection of public health.6 Courts also
had to determine whether the law was reasonable, or applied in a manner that was oppressive, in
violation of fundamental law, or particularly inhumane to the individual.7 Still, the Jacobson
court was emphatic about the breadth and importance of public health protection to the
constitutional enterprise.

In Jacobson v. Massachusetts, Justice Harlan explained that courts were charged
with determining whether the law in question had a “real or substantial relation”
to the protection of public health.
Constitutional jurisprudence has evolved significantly since 1905. Nevertheless, the Supreme
Court continues to recognize that public health protection constitutes an important and often
compelling end for law. This can be seen in free speech cases, in which the Court has accepted
that protecting health constitutes an important state interest for purposes of applying intermediate
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scrutiny.8 The Court has also underscored the importance of state efforts to protect the public’s
health in free exercise and dormant commerce clause cases.9 Likewise, the Court has noted the
states’ traditional prerogative over public health in cautioning courts against too readily
preempting state health laws.10
Such rulings, and many others, show that the Court and U.S. law more generally treat the
protection of population health as a legal norm, a value or goal that our law generally seeks to
respect.11 This norm has been especially apparent during the COVID-19 pandemic. Since March
2020, federal and state courts have decided dozens of challenges to state emergency orders.
These cases have required courts to consider the meaning of Jacobson, and the appropriate level
of review when public health emergency orders infringe upon constitutionally-protected rights.12
Although the lower courts have reached different conclusions to these questions, they have
consistently recognized the pandemic’s salience to their analysis.
So has the Supreme Court. In South Bay United Pentecostal Church v. Newsom, the Court, by a
5-4 vote, rejected an emergency appeal brought by a church seeking to enjoin an order by
California Governor’s limiting the number of in-person worshippers.13 Although the Court did
not write an opinion, in his concurrence, Chief Justice Roberts quoted Jacobson: “Our
Constitution principally entrusts ‘[t]he safety and the health of the people’ to the politically
accountable officials of the States.”14 In addition, in explaining why the order was unlikely to
violate the Free Exercise clause, he explained that California imposed “[s]imilar or more severe
restrictions … [on] comparable secular gatherings, including lectures, concerts, movie showings,
spectator sports, and theatrical performances, where large groups of people gather in close
proximity for extended periods of time.”15 By emphasizing these distinctions, the Chief Justice
demonstrated that the real-world impact of a disease in different social settings was relevant to
the constitutional analysis.
Importantly, the public health norm is not limited to constitutional law. As discussed below, the
promotion of public health is a common imperative in a wide range of cases. It is also a wellrespected common law principle, as the maxim salus populi suprema lex attests. For example,
much of negligence law is predicated on the principle that people must act reasonably so as not
to injure (create bodily injury or ill health) in others.16 Indeed, deterrence, or the avoidance of
injuries, is generally considered to be one of the goals of the law of torts.17 Specific tort
doctrines, such as public nuisance, further evince the value the common law places on public
health.18
In short, the protection of health is a traditional and still widely-followed legal norm, relevant in
a broad range of cases. This is not to say that public health is the only legal norm or that the
promotion of health should override all other considerations. It simply means public health
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matters to law; and that by understanding the forces that affect public health (the SDOH), judges
can be better equipped to render legally-appropriate decisions.

How an Understanding of the SDOH can Help Judges
Although it is common to think that the health of individuals and populations is determined
primarily on individual biology or behavior, researchers over the last several decades have found
that health depends to a very significant degree on the complex interaction between individuallevel factors (biology and choice) and a constellation of social factors, including education,
housing, employment, the environment, social norms, and access to healthy food and health care,
widely known as the SDOH.19 According to the National Academy of Medicine, the SDOH are
responsible for 80 to 90 percent of the modifiable contributors to human health.20

According to the National Academy of Medicine, the SDOH are responsible for
80 to 90 percent of the modifiable contributors to human health.

The SDOH remain an important influence on individual and population health even with
respect to an infectious disease such as COVID-19. As Chief Justice Roberts recognized in South
Bay, the types of social interactions people engage in, for example, whether they gather inside in
large groups, can impact the spread of the pandemic, and are thus relevant to determining the
constitutionality of state social distancing laws.21 Moreover, pre-existing social conditions,
including economic vulnerability, employment status, discrimination, and housing instability,
appear to be driving significant racial and class disparities in vulnerability to the pandemic.22
Prisoners and detainees, as well as workers who are employed in such settings, also face
enhanced risks.23 Immigrant communities have also faced heightened risks as a result of
occupational exposures, poor housing and fear of potential immigration-related consequences for
accessing health care.24
An understanding of how such factors interact to affect the health of individuals and populations
can be valuable to courts when they apply or follow the public health norm in several ways. [See
Table 1]
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TABLE 1
Examples of Cases Where Knowledge of the
SDOH Could Be Relevant

How an Increased Understanding of how the
SDOH Impact Health Could Be Useful

Constitutional Cases

Helps judges in determining whether state action
is related to the preservation of health.

Challenges to Public Health Regulations

Provides judges with a greater understanding of
issues that relate to public health and thus fall
within an agency’s public health mission.

Toxic Tort Claims

Provides judges with a richer understanding of
multi-factorial causation, as well as how to assess
reliability and relevance of evidence.

Public Nuisance Claims

Helps judges to appreciate how social factors can
affect public health when deciding the validity of
a public nuisance claim

Compassionate Release Claims

Challenges to Immigrant Detention Center
Conditions

Allows for a greater appreciation of how social
conditions in a facility can affect petitioner’s
health.
Helps judges recognize how social conditions in
detention centers affect individual and population
health.

First, increased understanding of the SDOH can help judges apply constitutional rules and
interpret statutory and regulatory language relating to public health. Judges who understand the
SDOH are better able to assess whether executive officials have properly reviewed evidence
relevant to determining the impact of their actions on public health.
Second, judges who are well-versed in SDOH will be better able to understand how social
factors have influenced the decisions and behaviors of the litigants who are before the court, as
well as the impact of court orders relating to sentencing, evictions, and family court matters on
the health of the litigants and their communities. [See Figure A]
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FIGURE A

SDOH Shape
Individual and
Population
Health

Court Order
Impacts the
SDOH

Individual
Appears Before
Court System

Third, judges who have some familiarity with the SDOH and the epidemiological evidence and
models that relate to them will be better equipped to rule on the admissibility of evidence in
private and public law cases in which the SDOH are relevant. [See Appendix A] A greater
understanding of the SDOH and how they relate to legal issues can help judges to decide
controversies that implicate the SDOH and respect the public health norm.

Where It Matters: Problem-Solving Courts

The SDOH are relevant to a wide range of cases. Appendix A offers examples. This section
focuses on problem-solving courts, which have long integrated an understanding of SDOH into
their practice.
Problem-solving courts are specialized trial-level courts that seek to prevent individuals from
falling into a cycle of repeat appearances in the legal system.25 An understanding of the SDOH is
essential to this goal, as courts must understand the social conditions that shape an individual’s
health and choices in order to craft solutions that reduce the risk of recidivism and promote
successful social integration and health and well-being. For this reason, problem-solving courts
recognize that the “larger context of social problems outside courts must be addressed in
formulating solutions.”26
To achieve their mission, problem-solving courts employ a collaborative approach that relies on
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multi-disciplinary teams. For example, judges in problem-solving courts typically seek the
advice of knowledgeable non-legal professionals, such as social workers and professionals in
welfare agencies.27 In a study of 20 problem-solving courts, “a majority” included a
representative of a local treatment provider as a part of the team, thirteen included a police
officer, twelve included a probation officer, and two included a physician.28 Some judges also
gain additional expertise in areas relevant to their particular work.29 For instance, judges in
domestic violence courts may receive special training in the “unique dynamics of domestic
violence,” while judges in drug courts are sometimes “asked to understand basic
pharmacology.”30
Family courts further illustrate the relevance of the SDOH to problem-solving courts. Like other
problem-solving courts, family courts aim to support litigants by addressing the underlying
issues that brought them to court.31 Family court judges recognize that their decisions implicate
the SDOH and that “intra-family problems are not primarily legal in nature, but are instead
manifestations of psychological, medical, and social problems, and are best addressed by a
multidisciplinary, therapeutic approach.”32 Like other problem-solving courts, family courts also
incorporate the SDOH by admitting inter-disciplinary evidence in order to assist the judge in
making the best possible decision.

Family court judges recognize that intra-family problems are not primarily
legal in nature, but manifestations of psychological, medical, and social
problems best addressed by a multidisciplinary, therapeutic approach.

The SDOH are particularly relevant in custody cases, in which courts must consider the capacity
of each parent to provide for the child’s needs as well as the home environment.33 Family court
judges must also appreciate the effects of trauma and be aware of the detrimental impacts that
court processes and procedures can have on families.34 In custody cases, judges must exercise
their discretion to determine the best interests of the child and what will best promote the child’s
welfare and happiness.35 Judges who have a deeper understanding of the SDOH, and appreciate
how they can impact the health and happiness of the child, will be better equipped to issue orders
that are in the child’s best interest. Similarly, in reviewing a parent’s failure to make required
child support payments, courts may need to recognize how employment instability,
transportation barriers or other social factors can impede the parent’s ability to comply with a
court order.36 In effect, an increased understanding of the SDOH helps to inform judges about
the constricted choices available to individuals who come before the court, as well as the role of
social context in preventing recidivism and promoting social integration.
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Research suggests that problem-solving courts, which often focus on the SDOH, have
produced positive results. One study of a community court37 reported a decrease in the twoyear re-arrest rate for participants compared to similar defendants in a traditional court, a sharp
decrease in the number of arrests in the court’s area, and an increased perception of judicial
legitimacy, all “in a manner that is cost-efficient from the perspective of taxpayers.”38 In that
case, the willingness of the court to demonstrate an understanding of the values and challenges
that exist within a community played a role in offenders’ adherence to program requirements. 39
Several states and counties also reported drug court system benefits, including a 50% decrease in
the three-year re-arrest rate for participants and a total of $88 million in savings to the taxpayer
over ten years of operation.40 A review of problem-solving courts from the U.K. found that their
domestic violence courts reduced the number of cases dismissed, increased the number of
convictions, and left victims feeling more satisfied with the process.41
Problem-solving courts thus illustrate the benefits that accrue to the judicial system when courts
consider the SDOH and recognize that “cases are often symptoms of larger social and
neighborhood problems.”42 The consideration of the SDOH by the judges in these courts appears
to play a large part in their positive outcomes, as the increased information provided to judges
leads to an understanding of possibilities that might not otherwise have been considered.43

Knowledge about the SDOH can address the concerns of judges who feel like
they have a “lack of tools” for dealing with complex cases like drug addiction or
domestic violence

Judges frustrated by rising caseloads and the mechanical processing of hundreds of cases per day
could learn from problem-solving courts and be more attentive to the SDOH in order to achieve
similar positive outcomes that prevent repeat appearances and benefit their community.44
Likewise, knowledge about the SDOH can address the concerns of judges who feel like they
have a “lack of tools” for dealing with complex cases like those involving drug addiction or
domestic violence.45 Most importantly, an understanding of the SDOH can help judges break the
cycle of re-appearances and make a tangible impact on the lives of the individuals who come
before them.46
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TABLE 2
Kinds of Problem-Solving
Courts
Family Courts

The SDOH They Might Consider




Drug Courts




Domestic Violence Courts




Housing Courts




Impact of SDOH on judicial
decision making

Parent’s employment prospects
Living conditions for the child
Parent’s education level

Better understand what environment is
most conducive to the health and wellbeing of the child

Conditions contributing to
individual’s addiction
Background behind behavior
bringing individual into court

Greater knowledge as to what
sanctions are likely to be effective, and
any alternative resources that could
make a difference

Environmental conditions that
contribute to domestic violence
Services available to protect
victims

Develop partnerships with batterer’s
programs, and recognize interventions
that may help protect victims

Health issues associated with
homelessness
Social conditions affecting
individual’s ability to obtain
housing

Understand the health risks of
homelessness and how best to reduce
these risks and maintain housing

The COVID Cases

Since the start of the pandemic, courts have decided a wide range of issues that relate to the
SDOH. In addition, courts have had to grapple with finding ways to administer justice in a safe
manner. Here, too, an understanding of the SDOH will prove vital to appreciating the varied
factors that affect the risk faced by different parties and jurors. For instance, a district court in
New York recently demonstrated a recognition of the impacts that social structures can have on
health by enjoining the enforcement of the Department of Homeland Security’s redefined public
charge rule.47 The court based its decision on the grounds that the rule would have a chilling
effect on immigrants seeking health care during the COVID-19 crisis, creating a risk to the
public health that made granting equitable relief “critical.”48
The societal factors that shape health have become especially relevant in the many pandemicrelated cases that have come before the courts. As the virus sweeps across the country, its spread
has in large part been driven by social and environmental conditions.49 For instance, social
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factors including frequently working in public-facing jobs and less access to primary care have
helped to create heightened vulnerabilities to the pandemic among communities of color.50 The
pandemic’s impact in prisons and civil detention centers likewise shows how social conditions
can affect the spread of the disease, as the infection rate in jails and prisons is two-and-a-half
times higher than in the general population.51 The discussion below offers a few examples of the
relevance of the SDOH to cases relating to the pandemic.

Prison and Detention Cases
Since March 2020, thousands of inmates have petitioned for compassionate release, or have
challenged prison conditions due to their potential to spread COVID-19. In deciding such cases,
some courts have focused on the petitioner’s own health status, overlooking the role that prison
conditions may play in spreading the disease. For example, a federal district court in Nevada
denied a petition, stating there is no “extraordinary and compelling reason [for granting a petition
for release] unless [the petitioner] also shows that [they are] in a high-risk category.”52
Many other courts, however, have demonstrated an understanding of the SDOH and have
recognized that the risk of the disease is not purely internal to the individual. These courts have
recognized the impact of the conditions of the facility in which the petitioners are confined. For
example, one federal court in New York stated, “What perhaps tips the scale in Flores’ favor is
the location where she is being housed.”53 Flores was confined in a facility that had previously
been instructed to address its high rates of COVID infection, and had been cited as “one of the
worst institutions in the federal system”54 in which “the Warden had demonstrated deliberate
indifference to the health needs of the inmates.”55 Other courts have also considered the
petitioner’s ability to receive adequate medical attention in a facility grappling with COVID19.56 Taking such considerations into account does not necessarily mean the court will grant a
release.57 Nevertheless, this recognition of the influence of social forces on an individual’s health
helps judges respect the public health norm, and rule in a manner that is supportive of public
health. For instance, one court’s understanding of the dangers of cramped and unsanitary
conditions led it to appreciate that the public health could be endangered by an outbreak in a
prison, and in recognition of that risk, to order a decrease in the population of detainees facing
such conditions.58

Many courts have demonstrated an understanding of the SDOH, looking not
only at the individual’s health status, but also at the conditions of the facility in
which they are confined.
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The SDOH are also relevant in the many cases that immigrant detainees have brought seeking
release due to the pandemic. One recent high-profile example comes from the ongoing Flores v.
Barr litigation concerning the government’s treatment of minor children in detention. On June
26, 2020, the federal court overseeing Flores ruled that the children detained by ICE had to be
released due to “the severity of the outbreak in the counties” where the facilities are located, as
well as “non-compliance or spotty compliance with masking and social distancing rules.”59
In deciding such cases, judges have to recognize the ways in which the facilities themselves may
create risks to the health of the detainees.60 For example, one court said, “Petitioners need not
demonstrate that ‘they actually suffered from serious injuries’ to show a due process
violation. Instead, showing that the conditions of confinement ‘pose an unreasonable risk of
serious damage to their future health’ is sufficient.”61 Another court showed a similar awareness
of the effects social factors can have on health by deciding that the conditions in the detention
center amounted to cruel and unusual punishment because they “placed Petitioners at a
heightened risk” of contracting the disease.62 Just as in the prison cases, the court’s consideration
of the SDOH does not automatically mean release will be granted.63 Some courts also persist in
making only individualized judgments, and grant relief only to petitioners who have provided
sufficient evidence of underlying conditions.64 Their failure to at least consider the impact of the
SDOH on the health of prisoners and the broader population illustrates the need for informing
judges about the SDOH.

Evictions
Eviction proceedings during the pandemic provide another example of how courts have
considered the SDOH in hearing COVID-related claims. As of June 3, 2020, twenty-one U.S.
states, commonwealths, and territories had suspended both eviction cases and eviction
enforcement, with another twenty-one suspending one or the other or leaving the option
open to local discretion.65 Of the state eviction moratoria issued during the pandemic, 89.8%
had a court as their source in one way or another, with 45.8% coming directly from a court and
44.1% coming from both a court and the governor.66 Given the numerous negative effects
homelessness has on individual health, and the risk that that increased homelessness creates for
increased transmission of COVID-19,67 these actions reducing the amount of individuals left
homeless in the face of a highly infectious respiratory disease gripping the country will likely
save lives. Judges with a deeper understanding of the SDOH may be more likely to recognize the
risks that homelessness presents (especially during a pandemic).
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Conclusion: The SDOH are Relevant to the Work of Judges

An understanding of the SDOH can be vital to judges in a wide range of cases. Whether they sit
in a problem-solving court or a court of general jurisdiction, a trial court or an appellate court,
judges aim, in relevant cases, to apply the public health norm, and rule in ways that reflect the
law’s concern for public health. Doing so effectively requires an appreciation of how social
factors affect the health of individuals and populations; in other words, of the SDOH. Likewise,
in a range of judicial duties, from interpreting statutes to reviewing administrative actions, judges
who understand the SDOH may be better equipped to issue legally sound decisions. This
knowledge will be especially important during and in the wake of the COVID-19 pandemic.
However, understanding how upstream social factors affect the public’s health will continue to
be essential long after the pandemic is finished. Equipping judges with the most current public
health knowledge will likely enhance their ability to uphold the public health norm.
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